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1

BRIEF IN OPPOSITION TO MOTIONS TO DISMISS

Introduction

Plaintiff filed this declaratory judgment action

against the Pennsylvania Public Utility Commission and

the three court reporting firms that provide it with

stenographic services.  The chronology that has been

pled is simple.  Plaintiff contacted the PUC in an

effort to obtain a transcript of its January 13, 2005

public meeting, inquiring about the cost.  She was told

that the PUC did not permit transcripts to be copied,

and that she would have to obtain the transcript from

Commonwealth Reporting Company.  Complaint at ¶¶ 8-10. 

She was also advised that she could review the

transcript at the PUC office and take notes, but that no

copies could be made.  Complaint at ¶¶ 11-12.  Plaintiff

then reiterated her request in a letter, noting that she

was happy to pay the cost of copying.  Exhibit A to

Complaint; Complaint at ¶ 13.  She received a telephone

response reiterating the PUC's no-copying policy. 

Complaint at ¶ 14.

Thus, plaintiff is not trying to "get transcripts

for free" as claimed by Precision Reporting, Inc. at
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2

page 5 of its brief.  Rather, she is asserting that the

PUC has an obligation to provide her with a copy at the

cost of reproduction.  She does not seek to impose that

duty on the reporter defendants, and Commonwealth

Reporting and Sargent's are correct in stating, at page

4 of their joint brief, that plaintiff made no request

of any of the reporter defendants.  Plaintiff certainly

has no reason to believe that Commonwealth Reporting

would provide her with a copy of the transcript at cost.

The PUC policy is based on the assumption that the

reporter defendants have a right to restrict the copying

of their transcripts.  Plaintiff seeks a declaration

that no such right exists under federal law, that no

such right can exist under state law because of federal

preemption, and that no justification exists for the

PUC's policy.

Joinder

Federal Rule of Civil Procedure 19, Joinder of

Persons Needed for Just Adjudication, states in

subsection (a):

(a) Persons to be Joined if Feasible.

A person who is subject to service of process
and whose joinder will not deprive the court of
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3

jurisdiction over the subject matter of the
action shall be joined as a party in the action
if

(1) in the person's absence complete relief
cannot be accorded among those already
parties, or

(2) the person claims an interest relating
to the subject of the action and is so
situated that the disposition of the action
in the person's absence may

(i) as a practical matter impair or
impede the person's ability to protect
that interest or

(ii) leave any of the persons already
parties subject to a substantial risk
of incurring double, multiple, or
otherwise inconsistent obligations by
reason of the claimed interest. . . .

While plaintiff's direct controversy is with the

PUC, Commonwealth Reporting and Sargent's both take the

position that they have the right to exclude others from

copying their transcripts.  This is evidenced by the

notices that their transcripts bear, purporting to

prohibit unauthorized reproduction.  Complaint at ¶¶ 18-

19.  By that notice, they claim an interest relating to

the subject of this action.  Complete relief cannot

fairly be afforded without giving them a chance to

defend their claim of a right to restrict copying.  They

are, moreover, so situated that the disposition of the

action may impede their ability to protect their
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interests and may leave the PUC with inconsistent

obligations.

Precision was joined in an abundance of caution; it

puts no restrictive notices on its transcripts. 

Complaint at ¶¶ 20.  But if the PUC has an obligation to

Commonwealth Reporting and Sargent's, it has that same

obligation to Precision; the PUC can hardly make its

copying policy dependent on which reporting agency

prepares a transcript, and it cannot assume that a

reporting agency that does not state its perceived

rights on the transcript has no objection to its

transcripts being copied for the public by the PUC. 

While Precision's brief has acknowledged that Precision

has no federal copyright, whether it claims any state-

law right to restrict copying is not clear.  Plaintiff

submits that a decision as to whether to dismiss

Precision as a party is best deferred until the

pleadings are closed.

Eleventh Amendment Immunity

The PUC claims Eleventh Amendment immunity,

correctly pointing out that a civil rights suit may not

be brought against the Commonwealth of Pennsylvania. 

Case 1:05-cv-02375-YK     Document 54     Filed 04/20/2006     Page 10 of 32




  The criteria for this determination were set forth in1

Christy v. Pennsylvania Turnpike Commission, 54 F. 3d
1140, 1144 (3d Cir. 1995).  They include the extent to
which a judgment against the entity would impact the
state treasury and the extent of independence enjoyed
by the entity.

  The District Court decision in Amtrak had been2

reported as Southeastern Pennsylvania Transportation
Authority v. Public Utility Commission, 210 F. Supp. 2d
689 (E.D. Pa. 2002); the court summarized the history
of the litigation and characterized PUC's claim that it
was not an arm of the state as a "nonstarter".  [Id. at
715.]

5

The PUC, however, has been held not to be an arm of the

state for Eleventh Amendment purposes.   National1

Railroad Passenger Corporation (Amtrak) v. Public

Utility Commission, 342 F. 3d 242 (3d cir. 2003).  In

Amtrak, the court quoted an earlier District Court

decision reaching that conclusion, noted a prior Circuit

decision holding that the original ruling was law of the

case, and reiterated that the District Court decision

was binding.  The reasoning of the original decision is

summarized with no indication of disapproval.2

The issue, however, is one with respect to which

the Third Circuit has sent mixed signals.  In Wheeling &

Lake Erie Railway Company v. Public Utility Commission,

141 F. 3d 88 (3rd cir. 1998), the PUC's assertion that

it was not an arm of the state under Christy, supra was

accepted by Wheeling, and the court noted this
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concession without further discussion of the issue.  It

went on to hold that Congress had abrogated the PUC's

immunity, but then ruled in favor of the PUC on the

ultimate issue.  Subsequently, in MCI Telecommunications

Corporation v. Public Utility Commission, 271 F. 3d 491

(3rd cir. 2001), the court held, with no discussion of

the "arm of the state" test, that the PUC's immunity had

been waived.

In light of the uncertainty created by these

decisions, plaintiff amended her complaint to add the

individual Commissioners as defendants pursuant to Ex

Parte Young, 209 U.S. 123, 52 L. Ed. 714, 28 S. Ct. 441

(1908).  Young permits state officials to be sued for

declaratory relief under limited circumstances,

described as follows in Verizon v. Public Service

Commission of Maryland, 535 U.S. 635, 122 S. Ct. 1753,

152 L. Ed. 2d 871 (2002):

In determining whether the [Young] doctrine
avoids an Eleventh Amendment bar to suit, a
court need only conduct a "straightforward
inquiry into whether the complaint alleges an
ongoing violation of federal law and seeks
relief properly characterized as prospective." 
[Id. at 646, 122 S. Ct. at 1760, 152 L. Ed. 2d
at 882; citation omitted.]

That is precisely what the instant complaint does.
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The Right to Acquire Information

This is not a case in which access to information

is being denied because of security or privacy concerns. 

It is not disputed that plaintiff has a right to the

information contained in the transcript; she has been

invited to read it and take notes.  It is a public

record:  Sierra Club v. Public Utility Commission, 702

A. 2d 1131 (Pa. Cmwlth. 1997), affirmed 557 Pa. 11, 731

A. 2d 133 (1999).

The First Amendment grants, generally, a right of

access to judicial proceedings.  Richmond Newspapers v.

Virginia, 448 U.S. 555, 100 S. Ct. 2814, 65 L. Ed. 2d

973 (1980).  That includes access to transcripts: 

United States v. Smith, 787 F. 2d 111 (3rd Cir. 1986). 

The Supreme Court has also recognized a broader right to

access to public records.  Nixon v. Warner

Communications, Inc., 435 U.S. 589, 98 S. Ct. 1306, 55

L. Ed. 2d 570 (1978).  In that case the court stated:

It is clear that the courts of this country
recognize a general right to inspect and copy
public records and documents, including
judicial records and documents.  [Emphasis
added.] . . . American decisions generally do
not condition enforcement of this right on a
proprietary interest in the document or upon a
need for it as evidence in a lawsuit.  The
interest necessary to support the issuance of a
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  North Jersey did not involve state proceedings.  It3

involved deportation proceedings and serious security
concerns militating against openness.  Whiteland Woods
involved no such concerns.

8

writ compelling access has been found, for
example, in the citizen's desire to keep a
watchful eye on the workings of public
agencies[.]  [Id. at 598, 98 S. Ct. at 1312, 55
L. Ed. 2d at 580.]

Accord:  Publicker Industries, Inc. v. Cohen, 733 F. 2d

1059 (3rd cir. 1984).

The Third Circuit has construed the right of access

as extending, under some circumstances, to

administrative proceedings:  Whiteland Woods v. Township

of West Whiteland, 193 F. 3d 177 (3rd cir. 1999); North

Jersey Media Group v. Ashcroft, 308 F. 3d 198 (3rd cir.

2002).  These decisions differ as to how much of a

showing of historical openness is required for a First

Amendment right to access to administrative proceedings,

with Whiteland Woods relying on Pennsylvania's Sunshine

Law (65 Pa.C.S. § 271-86) and North Jersey, in dictum,

giving less significance to statutorily mandated

openness.   Here, the openness of the proceeding is not3

in dispute.

First Amendment policy -- free dissemination of

information -- is frustrated by the monopolistic

restrictions here.  In Legi-Tech v. Keiper, 766 F. 2d
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  The District Court opinion is reported at 601 F.4

Supp. 371 (N.D. N.Y. 1984).

9

728 (2d cir. 1995), the Second Circuit held that it was

improper for a state to refuse to permit a potential

data reseller to subscribe to a state-owned computerized

database that was available through subscription to the

general public.  The District Court had upheld the

restriction, stating that the law imposing it "is

reasonable since it only seeks to protect the state's

natural monopoly on computer supplied legislative

information."   The Circuit retorted:4

There is nothing natural about the alleged
monopoly in the instant case. . . . The evils
inherent in allowing government to create a
monopoly over the dissemination of public
information in any form seem too obvious to
require extended discussion.  [Id. at 733.]

For a state to grant a monopoly to a for-profit

private entity is even less natural.

Access, when it is granted, should be uniform. 

Plaintiff respectfully submits that the arbitrary

distinction made by the PUC between citizens seeking

transcripts and citizens seeking other documents

violates the Fourteenth Amendment as well as the First. 

While this is not a suspect classification requiring

strict scrutiny, it is a classification with no legal
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basis.  In McLaughlin v. Florida, 379 U.S. 184, 85 S.

Ct. 283, 13 L. Ed. 2d 222 (1964) the United States

Supreme Court held:

Classification "must always rest upon some
difference which bears a reasonable and just
relation to the act in respect to which the
classification is proposed, and can never be
made arbitrarily and without any such basis." 
[Id. at 191, 85 S. Ct. at 287, 13 L. Ed. 2d at
227.]

The distinction the PUC makes here does not meet

that standard.

The Claimed Justification for the Restriction

The defendants rely on the decision in Sierra Club,

supra.  Sierra Club involved state law; it is not

dispositive of the federal questions raised in this

action.

The Sierra Club, contemplating intervention in a

base rate case, sought copies of the voluminous

transcripts of the proceedings that had already taken

place.  The PUC refused to provide copies, telling the

Sierra Club that it would have to purchase copies from

Commonwealth Reporting.  The PUC's contract with the

reporting firms stipulated that it would not provide

copies to any litigant.  The Commonwealth Court, in a

Case 1:05-cv-02375-YK     Document 54     Filed 04/20/2006     Page 16 of 32




11

plurality decision, rejected the Sierra Club's claim

that the Right-to-Know Law (65 P.S. § 66.1 et seq.)

obligated the PUC to provide copies at cost of

reproduction.  The court relied upon 65 P.S. § 66.3,

which provided:

Any citizen of the Commonwealth of Pennsylvania
shall have the right to take extracts or make
copies of public records and to make
photographs or photostats of the same[.]  . . .
The lawful custodian of such records shall have
the right to adopt and enforce reasonable rules
governing the making of such extracts, copies,
photographs or photostats.

The court held that the PUC's policy was a

"reasonable rule."  Its analysis was as follows:

The policy behind its regulation and its
contracts, the PUC points out, is that base
rate cases are voluminous . . .  and the court
reporting firms have resources to meet
turnaround and copying requirements that the
PUC lacks.  The PUC contends that a comparison
to cost of reproduction is inappropriate
because the court reporter is being compensated
for professional services, i.e., stenographic
recording of the testimony and preparation of
the original transcript, as well as for the
cost of reproduction.  [Emphasis added.]  The
PUC notes that its current system does not
preclude anyone from examining the records free
of cost but simply provides an equitable means
of distributing all of these costs among the
litigants.  It argues that petitioners' demand
here is contrary to the general principle that
parties pay their own costs to advance their
private interests through litigation and that
the public should not be required to underwrite
such expenses.
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  This contention is not mentioned in the opinion.  The5

fact that it was made has been pled by this plaintiff. 
Complaint at ¶ 17.
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We agree that under all the above-described
circumstances the PUC's reproduction policy is
reasonable.  [702 A. 2d at 1136.]

The Supreme Court of Pennsylvania unanimously

affirmed on the basis of the plurality opinion.

The defendants overlook the 2002 amendments to the

Right-to-Know Law.  Act of June 29, 2002, P.L. 663,

effective in 180 days.  The "reasonable rules" provision

was removed.  The copy cost provisions are now found at

65 P.S. § 66.7(b), which states:

Duplication.  Fees for duplication by
photocopying, printing from electronic media or
microfilm, copying onto electronic media,
transmission by facsimile or other electronic
means and other means of duplication must be
reasonable and based on prevailing fees for
comparable duplication services provided by
local business entities.

With this enactment, cost of commercial

reproduction became the standard, across the board.  The

Commonwealth Court's conclusion that it was not an

appropriate standard is a dead letter.

It is, however, a dead letter worth rereading.  The

court did not hold, as then urged by Commonwealth

Reporting, that a court reporter has a work-product

proprietary right in a transcript , but permitted the5
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  Compare State ex rel. Slagle v. Rogers, 103 Ohio St.6

3d 89, 84 N.E. 2d 55 (2005), where the Supreme Court of
Ohio held that a statute governing transcript copy
rates to be paid by litigants controlled over another
statute giving the general public the right to copy
transcripts.  The court did not find a property
interest in the reporter, and plaintiff is not aware of
any American court that has recognized such an
interest.  Slagle, like Sierra Club, did not discuss
copyright law or any other federal question.

  The memorandum is online at:7

www.pawb.uscourts.gov/pdfs/transcripts.pdf

13

PUC to treat reporters as if such a right existed.   A6

payment to a reporter for work that has already been

paid for by the agency that contracted for the

reporter's professional services amounts to a royalty. 

Royalties are not appropriate when no copyright exists:

Transcripts of court proceedings are not
original works of authorship subject to the
protection of the Copyright Act (17 U.S.C. §
101). . . . Because transcripts filed with the
clerk are public records, they may be used,
reproduced and provided to attorneys, parties,
and the general public without additional
compensation to the court reporter, contractor,
or transcriber.  [Memorandum of the
Administrative Office of the United States
Court re Filing and Availability of Official
Transcripts of Court Proceedings, October 22,
2002 ; emphasis added.]7

Commonwealth Reporting and Sargent's, in their

summary of Sierra Club, and their enumeration (at page 8

of their joint brief) of the reasons for the holding,

omit any mention of the "compensat[ion] for professional
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  The PUC has a fiscal interest in protecting that8

income; court reporters can be expected to want more
for recording and transcription when they have no
expectation of copy income.

14

services" rationale for the Sierra Club decision; they

do not acknowledge that one of the purposes of the

policy that was upheld was to protect their copy

income.   If Sierra Club was not about copy income, it8

is difficult to understand why Commonwealth Reporting

intervened in the action.  The instant case is likewise

about the supposed right of court reporters to generate

additional revenue by excluding others from copying

transcripts.

Federal Copyright

The First Amendment does not grant anyone the right

to infringe another person's copyright; both are

constitutional rights, and the provisions for them must

accordingly be construed together.  See generally Harper

and Row Publishers v. Nation Enterprises, 471 U.S. 539,

105 S. Ct. 2218, 85 L. Ed. 2d 588 (1985).  However, in

this case there is no tension between the First

Amendment and the Copyright Clause.

The United States Constitution provides as follows

in Article I, Section 8, Clause 8:

Case 1:05-cv-02375-YK     Document 54     Filed 04/20/2006     Page 20 of 32




15

The Congress shall have Power . . . To promote
the Progress of Science and useful Arts, by
securing for limited Times to Authors and
Inventors the exclusive Right to their
respective Writings and Discoveries[.]

Early on, the United States Supreme Court rejected

the concept of a copyright in a public record; in

Wheaton v. Peters, 33 U.S. 591, 8 L. Ed. 1055 (1834),

which involved reporters of decisions, the Court stated:

It may be proper to remark that the court are
unanimously of opinion, that no reporter has or
can have any copyright in the written opinions
delivered by this court; and that the judges
thereof cannot confer on any reporter any such
right.  [Id. at 668, 8 L. Ed. at 1083.]

In Banks v. Manchester, 128 U.S. 244, 9 S. Ct. 36,

32 L. Ed. 425 (1888), the issue was the propriety of a

state-court reporter of decisions securing a copyright

on behalf of the state pursuant to a state statute.  The

court held both the copyright and the statute to be

invalid, stating:

Judges . . . receive from the public treasury a
stated annual salary . . . and can themselves
have no pecuniary interest or proprietorship,
as against the public at large, in the fruits
of their judicial labors.  This extends to
whatever work they perform in their capacity as
judges, and as well to the statements of cases
and head notes prepared by them as such, as to
the opinions and decisions themselves.  The
question is one of public policy, and there has
always been a judicial consensus, from the time
of the decision in [Wheaton] that no copyright
could under the statutes passed by Congress, be
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